SETTLEMENT AGREEMENT
AND MUTUAL RELEASE OF CLAIMS

This Settlement Agreement is entered by and between the Governing Body of the
City of Santa Fe, New Mexico, a municipal corporation organized and existing under the
Laws of the State of New Mexico (hereinafter referred to as "the City"), the Board of
County Commissioners of Santa Fe County, a political subdivision of the State of New
Mexico (hereinafter referred to as "the County"), the Extraterritorial Zoning Authority
and the Extraterritorial Zoning Commission, extraterritorial planning and zoning bodies
created through a Joint Powers Agreements by and between the City and County (entities
created by the 1991 Joint Powers Agreement of the City and County and hereinafter
referred to as "the EZA" and "the EZC"), and the owners of land within Area 10, as
defined herein, whose signatures are included at the end of this Agreement (hereinafter
collectively referred to as "Las Soleras"), all collectively referred to herein as "the
parties."

WHEREAS, a dispute has arisen among the parties hereto over the proposed
annexation of the proposed development known as "Las Soleras" and the dispute resulted
in the filing of six lawsuits in the federal and State courts in New Mexico;

WHEREAS, the dispute concerning the annexation of Las Soleras led to
differences of opinion between the City and the County over the issue of annexation in
general;

WHEREAS, part of the mandate of the Regional Planning Authority, a joint City

and County Board devoted to regional planning and established by the Fifth Amended



and Restated Joint Powers Agreement for the Regional Planning Authority (hereinafter
referred to as "the RPA"), is to address the annexation issue, but the controversy over Las
Soleras' application to the EZC and EZA arose before the RPA could complete its work;

WHEREAS, the dispute outlined above and the lawsuits have significantly
burdened the parties, affected City/County relations, impaired the reasonable
development of the City, and has burdened the County with an area that is largely urban;

WHEREAS, the parties desire to resolve all the disputes and lawsuits in a
comprehensive settlement that: (i) permits annexation of Las Soleras (portions of area 10,
identified on Attachment A hereto), (ii) permits annexation of Areas 1, 2, 3,4, 5, 6, 7, 8,
9, 11, 12, the unannexed portion of Area 13, Areas 15, 16, 17 and 18, identified on
Attachment A, in a way that does not unreasonably impact the City, the County, or the
citizens residing in those areas, (iii) resolves annexation issue for a period of no less than
twenty years and enables the City and County to effectively plan in their respective
jurisdictions; (iv) addresses the need to establish sensible water and wastewater utility
service areas for the City and County and remedies existing inconsistencies in the service
areas in a reasonable way; and (v) focuses City/County interactions on positive
intergovernmental projects rather than lawsuits and controversy; and

WHEREAS, the parties hereto therefore desire to enter into a binding agreement
to settle the remaining lawsuits and all issues related thereto.
NOW, THEREFORE, THE PARTIES HERETO AGREE AS FOLLOWS:

1. STIPULATED DISMISSAL OF ALL PENDING LITIGATION. Upon
final execution of this Agreement by all of the parties hereto, the parties shall file a

stipulation of dismissal of each of the following cases:



a. Las Soleras Oeste Ltd. Co., Geronimo Partnership, the Crossing LLC,
Crowne Santa Fe LLC, Randall Schmille, Tierra de la Amigos LLC, and Burttram Family
Investments LLC v. City of Santa Fe, First Judicial District Court Cause No. D-0101-CV-
2006-02397; and

b. City of Santa Fe v. Santa Fe Extraterritorial Zoning Authority, Santa
Fe Extraterritorial Zoning Commission and Las Soleras Ltd., J. Harmon Burttram and
Anne Janssen, Faye E. Gardner, and Building Services Co., as owners of the proposed
Development Known as the Las Soleras Development, First Judicial District Court Cause
No. D-0101-CV-2006-01555.

2. ANNEXATION OF AREAS 1,2,3,4,5,6,7,8,9,11,12, THE

UNANNEXED PORTION OF AREA 13, AREAS 15, 16,17 AND 18.

a. The City shall annex Areas 1,2, 3,4,5,6,7,8,9, 11, 12, the
unannexed portion of Area 13, Areas 15, 16, 17 and 18, all as shown on Attachment A.!

b. The annexations referred to in the previous paragraph shall be
accomplished within the five year period commencing on the effective date of this
Agreement. Annexations shall be accomplished through any of the means described in
NMSA 1978, §§ 3-7-1 through 3-7-18 (1965)(as amended), but the petition method set
forth in NMSA 1978, § 3-7-17.1 (2003) shall be preferred. In the event the Municipal
Boundary Commission method set forth in NMSA 1978, §§ 3-7-11 through 3-7-16
(1965)(as amended) is used, or the petition method is used but all owners fail to sign the

petition thus requiring action of the Extraterritorial Land Use Authority as set forth in

! The remaining portion of Area 10 will be annexed, but is addressed specially in Section 3 of this
Agreement.



NMSA 1978, § 3-7-17.1(C) (2003), then the County shall fully cooperate with the City in
the prosecution of the applications.

c. Area 1 and Area 12 shall be annexed but the rural residential zoning
prevalent in the area shall be respected by the City following annexation and urban
densities shall not be ¢stablished within Area 1 or Area 12 during the term of this
Agreement. Appropriate zoning shall be developed by the City for these areas pyjnr to
annexation.

d. Residents of Area 1 shall be permitted to submit a petition or petitions
with the Board of County Commissioners to include portions of Area 1 in the Agua Fria
Traditional Historic Community prior to annexation.

e. Area 7 shall be annexed concurrently or following annexation of Areas
2,3,4,and 5.

f. The City may annex Areas 1,2, 3,4, 5, 6, 8,9, 11, 12, the unannexed
portion of Area 13, 15, 16, 17 and 18, ) immediately or, alternatively, may annex the
areas sequentially over a period not to exceed five years. Specific target dates for filing
of the appropriate petition with the Municipal Boundary Commission or the appropriate
petition pursuant to the petition method shall be established by a separate written City-
County Agreement. The City and the County immediately shall undertake a joint
comprehensive survey of existing conditions within Areas 2, 4 and 5 to identify relevant
public infrastructure in those areas that will be subject to the terms of this Agreement and
to identify relevant public nuisances. The information gathered may be used to establish
specific target dates for annexation and to plan annexation within those areas. Once

agreed upon, the target dates may only be changed by subsequent written amendment.



g. Territory to be annexed pursuant to this Agreement shall be referred to
herein as “Areas to be Annexed” and current city boundaries augmented by these Areas
to be Annexed shall be referred to as within the "Presumptive City Limits." No areas
outside the Presumptive City Limits shall be annexed for twenty years unless the City and
the County specifically agree by separate written agreement. Area 14, the Rodeo
Grounds and County Fair Grounds, shall remain unannexed.

h. The County approves the annexation of Areas 1, 2, 3, 4, 5,6, 7, 8, 9,
10, 11, 12, the unannexed portion of Area 13, Areas 15, 16, 17 and 18, and shall provide
to the City such approvals in writing and in appropriate forums after due notice and
opportunity to comment on annexations initiated by the petition method pursuant to
NMSA 1978, § 3-7-17.1 (2003).

i. The Beatty annexation (a portion of area No. 10 described on
Attachment C to this Agreement) shall be recorded immediately without objection by the
County.

j. County roads lying within parcels to be annexed shall be annexed
contemporaneously with the adjoining parcels, and any County road that serves as a
boundary for annexed property shall be annexed contemporaneously to the right of way
boundary opposite the parcel being annexed. Upon annexation of any road owned by the
County as provided for in this paragraph, the City shall assume ownership and
maintenance responsibilities, and the County thereafter shall have no responsibility for
the road.

k. The County shall maintain existing county roads within the Areas to be

Annexed to customary county maintenance standards until annexation by the City. This



Agreement shall not be construed to require the County to provide significant capital
improvements to an existing road or construct a new road within the Areas to be Annexed
in the absence of a separate written agreement by and between the City and County that
provides a means for financing the capital improvements. No construction or other
capital improvements to roads within the Presumptive City Limits shall be undertaken by
the County after execution of this Agreement without first having obtained written
approval from the City. Nothing in this Agreement shall absolve any person or entity
from an obligation to complete roads as specified in any approved development plan the
Areas to be Annexed.

1. The City shall not construct or maintain roads within the Areas to be
Annexed except as provided in a separate written agreement of the City and the County.

m. The City shall provide water and wastewater service within the
Presumptive City Limits and shall not provide water and wastewater service outside the
Presumptive City Limits unless required by a current contract with a customer, decrees of
a court, or applicable rulings of the Public Regulation Commission, unless otherwise
agreed upon between the City and the County in a separate written agreement.

n. The water and wastewater utility service areas of the City and County
shall coincide with the Presumptive City Limits; the City water and wastewater utility
service area shall be within the Presumptive City Limits and the County utility service
area shall be outside the Presumptive City Limits.

o. City water and wastewater customers outside the Presumptive City
Limits will be transferred to the County when the County is able to provide service unless

prohibited by a current contract with a customer, decrees of a court, or applicable rulings



of the Public Regulation Commission. Accordingly, upon consent or assignment, water
and wastewater customers not in the City and outside of the Presumptive City Limits,
such as those in the Aldea development, IAIA, and the Santa Fe Community College
shall become County customers when the County is able to provide water and wastewater
service. County water customers within the Presumptive City Limits shall be transferred
to the City when the City is able to provide service unless prohibited by a current contract
with a customer, decrees of a court, or applicable rulings of the Public Regulation
Commission. Accordingly, upon consent or assignment, water customers within Area 7
shall become City customers when the City is able to provide service. The City and
County Managers shall meet and confer and develop a plan to accomplish these transfers,
and the plan shall be documented in a subsequent written amendment to this Agreement.
The Plan shall include provisions for reimbursement of the City and County for the actual
value of the infrastructure transferred as established by an appraisal prepared by an
appraiser chosen by mutual agreement of the parties. If either party assumes a water
delivery obligation for which the customer transferred water rights to the City or County,
the City or County shall transfer those water rights, along with the customers, to the other
party.

p. The County agrees to adopt an ordinance pursuant to NMSA 1978, §
7-2-14.3 (2003) to provide a partial property tax rebate for low-income taxpayers who
have their principal place of residence in the County and, if deemed necessary by the
Board of County Commissioners, to adopt a resolution to submit to the qualified electors
of the County pursuant to NMSA 1978, §§ 7-2-14.4 (2001) and 7-2-14.5 (1994), the

question whether to impose a property tax increase to fund the property tax rebate.



q. In addition to roads and water and wastewater service, discussed
previously, the City shall provide municipal services within areas annexed pursuant to
this Agreement, including but not limited to solid waste disposal, law enforcement and
fire protection.

r. The County shall provide law enforcement and fire protection services
to all areas outside of the Presumptive City Limits and to all Areas to be Annexed until
annexation. In the area to be annexed that is most densely populated (between Airport
Road and Agua Fria Road) and most in need of augmented law enforcement services, the
County shall maintain its current level of law enforcement services until annexation and
thereafter, by separate Joint Powers Agreement, for a period up to three years following
annexation. The City shall immediately upon annexation match that level of law
enforcement service provided by the County and over the three year period replace the
Couﬁty law enforcement services.

s. Nothing herein shall preclude interagency coordination of fire
protection and law enforcement as set forth in other agreements or through informal
means and the County shall continue to provide fire protection and law enforcement
services at levels required by such agreements currently in force.

t. The City shall provide to the County, through electronic means if
feasible, information concerning the boundaries of each annexation as soon as possible
after the annexation is complete so that the City and County will each have the correct

City limits on their respective books and records.



u. No further annexation except those specifically set forth in this
Agreement will be permitted for twenty years from the effective date of this Agreement
unless agreed to in writing specifically by the City and County.

v. Supplemental joint service agreements may be negotiated from time to
time between the City and County whereby City services may be provided in advance of
annexation, on terms agreeable to the parties.

w. The parties shall sign and record all documents necessary to
accomplish the foregoing.

3. ANNEXATION, AREA 10.

a. Las Soleras (a portion of Area No. 10, Attachment A) shall be annexed
via a landowner-initiated “Petition Method” application as set forth in NMSA 1978, §3-
7-17 A (2) The application shall be submitted to the City of Santa Fe Governing Body
immediately upon execution of this Agreement and shall consist of an (1) Annexation
Petition, (2) General Plan Amendment and (3) Rezoning, all consistent with the map
attached as Attachment B, which map includes the approvals granted by the
Extraterritorial Zoning Authority in Case # Z/V 04-4592 (the “Presbyterian Project”). It
is expressly understood and agreed that this Agreement does not constitute an approval of
any portion of the Application or the map attached hereto as Attachment B.

b. Richards Avenue between Governor Miles and Interstate 25, together
with its right of way, shall be annexed contemporaneously with Area 10 as described in
paragraph 3(a). The County will consent in writing to the annexation, including the
annexation of Richards Avenue. Upon annexation, the County shall provide a quitclaim

deed to the City for Richards Avenue between Governor Miles and Interstate 25. The



City shall, upon annexation of Richards Avenue, assume ownership and maintenance and
the County shall have no responsibility therefore.

¢. The portion of Beckner Road owned by the County shall be annexed
along with the annexation of Area 10 as described in paragraph 3(a). The County will
consent in writing to the annexation of Beckner Road. Upon annexation, the County shall
provide a quitclaim deed for the portion of Beckner Road that it owns. The City shall,
upon annexation of Beckner Road, assume ownership and maintenance and the County
shall have no responsibility therefore.

d. Any changes to the zoning of Area 10 after the Governing Body’s
approval of the Annexation Petition, General Plan Amendment, and Rezoning, as
described in 3(a) above, shall require rezoning pursuant to City ordinances. Immediately
following the Governing Body’s approval of the Annexation Petition, General Plan
Amendment and Rezoning described in 3(a) above, all additional approvals necessary for
development of Area 10 including, but not limited to, preliminary and final development
approval, shall be within the City of Santa Fe’s jurisdiction.

e. The success of Area 10 is critical to the success of the annexation
strategy set forth herein. Accordingly, the City shall in accordance with its applicable
ordinances, regulations and rules, issue building permits and other necessary approvals
when request by Las Soleras without unreasonable delay.

f. The parties shall sign and record all documents necessary to accomplish
the foregoing, including documents, plans, plats and ordinances required.

g. As of the effective date of this Agreement, Las Soleras is within the

water service area of the County. The parties acknowledge that Las Soleras has submitted
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a Water Dedication and Acknowledgment form to the County in accordance with adopted
County water policy in the amount of 36 acre-feet of valid pre-1907 consumptive use
water rights (the “Water Rights™) and is beginning the process of transferring the Water
Rights to the County to provide for delivery of that amount of water to serve the proposed
Presbyterian Project.

The Parties agree that after annexation to the City, the Water Rights shall
be transferred by the County to the City and the entitlements to water service from the
County will be accepted by the City after they have assumed ownership of the Water
Rights. The City shall provide water service to the proposed Presbyterian Project or
successor project in the amount of Water Rights transferred to it by the County and in
accordance with its water transfer ordinance in effect at that time; provided however, that
Las Soleras agrees that after the Water Rights are transferred the City, if the City requests
that the transferred Water Rights be transferred to the Buckman well field, Las Soleras
agrees to ensure that the point of diversion for use of the transferred Water Rights shall
be the Buckman well field.

h. As of the effective date of this Agreement, Las Soleras is within the
sewer service area of the County. The parties acknowledge and agree that upon
application for annexation of Las Soleras in accordance with subsection a, above, the
City shall issue a “can and will serve” letter to Las Soleras for sewer service in
accordance with its rules and regulations.

4. THE EXTRATERRITORIAL ZONING AUTHORITY AND

EXTRATERRITORIAL ZONING COMMISSION.
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a. The City and County will execute a Joint Powers Agreement for the
two mile extraterritorial zone and the five mile planning and platting jurisdiction to
abolish the EZA and the EZC in their present form and to establish by ordinances an
Extraterritorial Land Use Authority and Extraterritorial Land Use Commission pursuant
to NMSA 1978 §3-21-3.2 (2003) exclusively for the following three purposes: (1) to
delegate all authority possessed by the City over areas outside the Presumptive City
limits to the County, including specifically the City's concurrent planning and platting
and subdivision approval authority pursuant to NMSA 1978, § 3-20-5 (1965) and the
City's concurrent zoning authority pursuant to NMSA 1978, § 3-21-2 (2003) which areas
shall be zoned and platted by the County pursuant to its Land Development Code,
including specifically the County's concurrent planning and platting authority pursuant to
NMSA 1978, § 3-20-5 (1965) and the County's concurrent zoning authority pursuant to
NMSA 1978, § 3-21-2 (2003); (2) to delegate planning, platting, subdivision approval
and zoning jurisdiction over areas inside the Presumptive City Limits to the City, as set
forth in this Agreement, which areas shall be zoned and platted based on the RPA Land
Use Plan and other appropriate planning tools such as the Southwest Area Master Plan or
subsequently-developed plans; upon annexation, property within the areas to be annexed
shall receive, as preliminary zoning, the zoning in place prior to annexation; and (3) to
address annexation petitions filed with the City pursuant to this Agreement and NMSA
1978, § 3-7-17.1 (2003).

5. RELEASE OF CLAIMS. In consideration of full performance of the terms
recited herein, the parties hereby release and forever discharge each other, and their

Elected Officials, officers, directors, employees, agents, adjusters, assigns, insurers,
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underwriters and attorneys from any and all past, present, or future claims that can, may or
should arise from any of the various lawsuits detailed above, or for any other injuries,
losses or damages arising out of the lawsuits or disputes outlined above. In consideration
of full performance of the terms recited herein, the parties hereby release and forever
discharge each other, and their Elected Officials, members, officers, directors, employees,
agents, adjusters, assigns; insurers, underwriters and attorneys, from any and all past,
present or future claims for violations of ordinances, laws, statutes or property damage,
economic loss, or any other claims, injuries, losses or damages which the parties have or
claims to have arisen out of the lawsuits or disputes.

6. GOVERNING LAW. This Agreement shall be governed by and construed in
accordance with the laws of the State of New Mexico. The parties have participated
substantially in the negotiation and drafting of this Agreement and each Party hereby
disclaims any defense or assertion in any litigation that any ambiguity herein should be
construed against the draftsman.

7. ENTIRE AGREEMENT. This Agreement, including the Attachments
hereto, and the documents delivered pursuant hereto, and excepting the subsequent
amendments and agreements specifically mentioned herein that are required to effectuate
the terms of this Agreement, constitute the entire agreement between the parties and
supersede all prior and contemporaneous agreements, discussions, negotiations,
representations, and understandings of the parties pertaining to the subject matter
contained herein. No changes of, modifications of, or additions to this Agreement shall

be valid unless the same shall be in writing and signed by all parties hereto.
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8. SEVERABILITY. If any provision of this Agreement shall be determined to
be contrary to law and unenforceable by any court, the remaining provisions shall be
severable and enforceable in accordance with their terms. Failure of any party to insist
upon strict conformance to the provisions of this Agreement shall not constitute a waiver
of any of the provisions hereof.

9. COUNTERPARTS. This Agreement may be executed in several
counterparts, each of which shall be deemed an original, but all of which counterparts
collectively shall constitute one instrument representing the Agreement between the
parties hereto.

10. ATTORNEYS FEES. The parties agree that should this matter be settled
under the terms herein, each party will bear its own costs and attorneys fees, except that
the City shall reimburse the County for one-half of the attorneys' fees the County
expended defending the EZA and EZC, and their members, of the matters referred to in
paragraph 1 of this Agreement.

11. REQUIRED APPROVALS. The parties acknowledge that this Settlement
Agreement must be adopted by the Governing Body of the City of Santa Fe and the
Board of County Commissioners of Santa Fe County to be of legal force and effect.

12. ADMISSIONS. Nothing in this Settlement Agreement shall constitute or be
construed as an admission on behalf of any party as to the validity of any claims,

defenses or allegations asserted in the litigation.

13. LEGAL COUNSEL. The parties represent and warrant that each has been
represented by separate legal counsel of its own choosing throughout the negotiations;

that each party has carefully and thoroughly reviewed this Settlement Agreement with its
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counsel; that its counsel has approved it as to form; and that each party understands the
terms herein. Each of the parties acknowledges that in executing this Settlement
Agreement, it relies solely on its own judgment, belief and knowledge and on such advice
as it has received from its own counsel.

14. AMENDMENTS. This Settlement Agreement can only be amended or
modified by a written agreement duly executed by all of the parties.

15. EFFECTIVE DATE. This Settlement Agreement shall become effective as
of the date of the last signature below.

16. TERM. The term of this agreement shall be twenty years.

IN WITNESS WHEREOF, the Parties hereto have executed this Agreement as

of the date of last signature below.
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THE BOARD OF COUNTY COMMISSIONERS

OF SANTA FE COUNTY
514 Zﬁ/

Date .\'\\‘h\“\\\\\lnl
5 i1

By:

J ullivan,Chair

ATTEST:

e QW 5o

Valerie Espinoza, County Clerk Date

Approved as to form:

&V\ oG o8

Stephen C. Ross, County Attorney Date
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THE GOVERNING BODY OF THE CITY OF SANTA FE

By 2l Coon s /12/08

David Coss, Mayor ‘Date

ATTEST:

WJ#A’@ 5/19 /08
landa Y. VAgh!, City LClerk' 4¢/ Dafe

Approved as to form:

A~ ")/%,4 o<

Efank Jp. Katz, &ty Attorney Date
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LAS SOLERAS DEL SUR, LLC

a New Mexigo Limited Liability pany
By: %/ |

NV F
Gor?%i,. Skaégafd,él(danaging Operations Member BY Josi SKARSIARD, AT, | AT

ahéyy,/ Managing Opera%ﬁdcmber

/
By: %%Am—\ /_,8 L A—
J. Hfmon Burttram, Managing Oversight Member

GERONIMO EQUITIES, LLC
a New Mexico Limited Liability Company

! il . Sanibn

Fred Gardner, Managing Member

STATE OF NEW MEXICO )
) ss.

COUNTY OF Berrq(illery )

SUBSCRIBED, SWORN TO AND ACKNOWLEDGED before me on the ﬂaay of
» 2008 by John J. Mahoney, Vice President of Beckner Road Equities, Inc., and
Attg rsgard, Secretary of Beckner Road Equities, Inc.

@) oo . DY
i) Sandra D Levy ; K
E?mg i m'mgg',?ﬁrimgg Notary Public O
My Commission EXpIres: 5 _ /g . 20 '




STATE OF NEW MEXICO )

. ) ss.
COUNTY OF('EQMQQ Q;HD" )

SUBSCRIBED, SWORN TO AND ACKNOWLEDGED before me on th day of
» 2008 by Gordon L. Skarsgard, Managing Member and John J. Mahoney,
ManaginéiMember of Las Soleras Community Design, LLC, a New Mexico limited liability
company.

udio L

Notary Public v

STATE OF NEW MEXICO )

) ss.
COUNTY oﬁi N QL” o)

SUBSCRIBED, SWORN TO AND ACKNOWLEDGED before me on the&_ééay of
/~ ___, 2008 by John J. Mahoney, Managing Operations member, and Gordon L.
Skarsgard, Managing Operations Member, and Randall W. Eakin, Managing Oversight Member
of Las Soleras Oeste, Ltd. Co., a New Mexico limited liability company.

OFFICIAL SEAL
Sandra D Levy

Notary Public

STATE OF NEW MEXICO )

) ss.
COUNTY OR Egg a0l

SUBSCRIBED, SWORN TO AND ACKNOWLEDGED before me on the?ik( day of
, 2008 by Gordon L. Skarsgard, Managing Operations Member, John J. Mahoney,
Managing JOperations Member of Las Soleras Del Sur, LLC, a New Mexico Limited Liability

Company.
(agtdD OFFICIAL SEAL
et Sandra D Levy
o BEHE US| ot bl

My Commission Expires: lo—(9 -p0//
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